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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

TRENDSETTAH USA, INC. and TREND
SETTAH, INC.

Plaintiffs-Appellants / Cross-
Appellees,

 v.

SWISHER INTERNATIONAL, INC.,

Defendant-Appellee / Cross-   
Appellant.

Nos. 16-56823; 16-56827

D.C. No. 
8:14-cv-01664-JVS-DFM

MEMORANDUM*

Appeal from the United States District Court
for the Central District of California

James V. Selna, District Judge, Presiding

Argued and Submitted November 16, 2018
Pasadena, California

Before: FLETCHER and PAEZ, Circuit Judges, and GLEASON,** District Judge.  

Following a jury verdict for Trendsettah USA, Inc. and Trend Settah, Inc.

(“TSI”) in TSI’s antitrust and breach of contract case against Swisher International,

FILED
FEB 08 2019

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

 * * The Honorable Sharon L. Gleason, United States District Judge for
the District of Alaska, sitting by designation.

  Case: 16-56823, 02/08/2019, ID: 11183790, DktEntry: 78-1, Page 1 of 7
(1 of 11)



Inc. (“Swisher”), the district court granted Swisher’s motion for a new trial as to

TSI’s antitrust claims but not as to TSI’s contract claims.  The district court

granted Swisher judgment as a matter of law (“JMOL”) as to TSI’s monopolization

claim but not as to TSI’s attempted monopolization claim.  Later, following our

decision in Aerotec International, Inc. v. Honeywell International, Inc., 836 F.3d

1171 (9th Cir. 2016), the district court reconsidered its earlier summary judgment

order, this time granting Swisher summary judgment as to TSI’s antitrust claims.1

1.  We begin our analysis with the district court’s reconsideration of

summary judgment because, were we to affirm the district court’s post-trial grant

of summary judgment to Swisher, we would not reach many of the district court’s

rulings on the other issues.2  We review the district court’s decision to reconsider

summary judgment for abuse of discretion, and we review the district court’s

summary judgment determination de novo.  See Smith v. Clark Cty. Sch. Dist., 727

F.3d 950, 954–55 (9th Cir. 2013).  

1 Swisher properly cross-appealed as to the district court’s antitrust rulings. 
See Fed. R. App. P. 28.1(c)(4); Schwartzmiller v. Gardner, 752 F.2d 1341, 1345
(9th Cir. 1984).

2 We need not decide whether the district court erred in denying Swisher a
new trial as to the breach of contract claims due to our disposition of other issues
as set forth in this memorandum. 
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The district court did not abuse its discretion in reconsidering summary

judgment in light of Aerotec’s holding that “there is only a duty not to refrain from

dealing where the only conceivable rationale or purpose is ‘to sacrifice short-term

benefits in order to obtain higher profits in the long run from the exclusion of

competition.’”  836 F.3d at 1184 (quoting MetroNet Servs. Corp. v. Qwest Corp.,

383 F.3d 1124, 1132 (9th Cir. 2004)).  Aerotec’s holding addressed a question of

law that Swisher had raised prior to trial regarding what constitutes anticompetitive

conduct.  See F.B.T. Prods., LLC v. Aftermath Records, 621 F.3d 958, 962–63 (9th

Cir. 2010) (holding that a court may reconsider a question of law that was raised

“at some point before the judge submitted the case to the jury” where argument

does not rest on the sufficiency of the evidence); see also Williams v. Gaye, 895

F.3d 1106, 1122 (9th Cir. 2018) (discussing Ortiz v. Jordan, 562 U.S. 180 (2011)).  

However, in reconsidering summary judgment, the district court failed to

draw all reasonable inferences in favor of TSI, the nonmoving party.  To the

contrary, the district court cited evidence that Swisher had introduced at trial to

support its assertion that it had legitimate business reasons for its conduct.  But in

rendering its verdict, the jury clearly had rejected this evidence.  See Reeves v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 151 (2000) (“[A]lthough the court

should review the record as a whole, it must disregard all evidence favorable to the
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moving party that the jury is not required to believe.”).  Therefore, the district

court’s post-trial grant of summary judgment to Swisher on the antitrust claims

must be reversed.

2.  We turn then to the jury instruction issue, which formed the basis of the

trial court’s granting of a new trial on the attempted monopolization claim. 

Swisher adequately preserved its objection to the trial court’s failure to give

Swisher’s proposed Jury Instruction 29.  See Hunter v. Cty. of Sacramento, 652

F.3d 1225, 1230–31 (9th Cir. 2011).  Swisher’s “claim of error relating to the jury

instructions, preserved by way of objection at trial, is subject to harmless-error

analysis.”  United States v. DeJarnette, 741 F.3d 971, 983 (9th Cir. 2013). 

However, on the merits, we hold that the jury instruction that was given adequately

and accurately instructed the jury on the applicable law.  Although the precise

wording of the proposed instruction was different, the principle in the instruction

that was given is the same: in order for Swisher to have violated the antitrust laws,

its only purpose must have been to harm TSI.3  Therefore, the district court erred in

granting a new trial as to the attempted monopolization claim.

3Jury Instruction 29, which was given, states in relevant part: “Thus, if
Swisher’s conduct harmed TSI’s independent interests and made sense only to
maintain monopoly power, it was not based on legitimate business purposes.”  Cf.
Aerotec, 836 F.3d at 1184.
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3.  We turn next to the district court’s JMOL rulings. The district court erred

in granting JMOL to Swisher as to TSI’s monopolization claim because the jury

could agree with Swisher’s expert that the relevant market was national, and agree

with TSI’s expert that Swisher was liable for national damages.  See Zhang v. Am.

Gem Seafoods, Inc., 339 F.3d 1020, 1038 (9th Cir. 2003) (“We must accept any

reasonable interpretation of the jury’s actions, reconciling the jury’s findings ‘by

exegesis if necessary[.]’” (quoting Gallick v. Baltimore & Ohio R.R. Co., 372 U.S.

108, 119 (1963))).

The district court did not err in denying Swisher’s JMOL motion as to

attempted monopolization because “a reasonable jury could find that Swisher

attempted to monopolize a national market, but was successful in monopolizing

only some regional markets.”  See Estate of Diaz v. City of Anaheim, 840 F.3d 592,

604 (9th Cir. 2016) (“The test is whether ‘the evidence, construed in the light most

favorable to the nonmoving party, permits only one reasonable conclusion, and that

conclusion is contrary to that of the jury.’” (quoting White v. Ford Motor Co., 312

F.3d 998, 1010 (9th Cir. 2002), opinion amended on denial of reh’g, 335 F.3d 833

(9th Cir. 2003))), cert. denied sub nom. City of Anaheim, Cal. v. Estate of Diaz,

137 S. Ct. 2098 (2017). 
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The district court also properly rejected Swisher’s assertion in its JMOL

motion that TSI had failed to show antitrust injury.  “Swisher failed to rebut” TSI’s

evidence that “Swisher failed to timely deliver approximately 200 million

cigarillos under the private label agreements.”  The district court correctly held that

“a reasonable jury could find that the restricted market output for cigarillos harmed

competition.”  See Ohio v. Am. Express Co., 138 S. Ct. 2274, 2288 (2018) (“[We]

‘will not infer competitive injury from price and output data absent some evidence

that tends to prove that output was restricted or prices were above a competitive

level.’” (emphasis added) (quoting Brooke Group Ltd. v. Brown & Williamson

Tobacco Corp., 509 U.S. 209, 237 (1993))).
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We hold as follows: the district court’s decision to reconsider its summary

judgment ruling is AFFIRMED.  The district court’s grant of summary judgment

to Swisher as to its antitrust claims is REVERSED.  The district court’s grant of a

new trial to Swisher as to the attempted monopolization claim is REVERSED. 

The district court’s grant of JMOL to Swisher as to the monopolization claim is

REVERSED.  The district court’s denial of JMOL to Swisher as to the attempted

monopolization claim is AFFIRMED.  On remand, the district court is directed to

reinstate the jury’s verdict in its entirety.  We award costs to TSI.  See Fed. R. App.

P. 39(a)(4).

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 

7

  Case: 16-56823, 02/08/2019, ID: 11183790, DktEntry: 78-1, Page 7 of 7
(7 of 11)



1 Post Judgment Form - Rev. 12/2018 

United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of

judgment. Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s

judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the

alternative length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• An answer, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123

(Attn: Jean Green, Senior Publications Coordinator);
► and electronically file a copy of the letter via the appellate ECF system by using

“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) + 
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:  
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10); 
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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